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Alexandre Cordeiro Macedo examines Uber’s market dominance in Brazil, 
alongside practices that might restrict competition

1.	 Introduction 

The emergence, amid the digital economy, of  companies 
providing private passenger transport networks has 
become a constant in the innovative market by the 

platforms with various sides, the so-called two-sided markets. 
The trend of  such platforms provides greater convenience 
to passengers who use individual privately remunerated 
transportation services. However, the high degree of  
innovation still raises many questions regarding the application 
of  competition law to this type of  market and the real benefits 
brought to consumers.

Uber’s platform, as is the case of  any transportation network 
company (TNC), is a multi-sided platform that promotes 
interaction between passengers and drivers. It is therefore 
relevant to analyze – based on the proceeding filed and later 
dismissed by the CADE General Superintendence – the 
practice of  possible anticompetitive conduct by Uber derived 
from a business model that didn’t even exist a few years ago. 

The case was based on the analysis of  anticompetitive practices, 
especially hub and spoke cartel, the influence to the adoption 
of  uniform business conduct and resale price maintenance, 
taking into account the traditional analysis methodologies 
of  competition crimes, per se rules and rule of  reason. It was 
necessary to verify, from the definition of  the query and the 
rule to be used, the net result that Uber TNC brought to the 
market and to consumers, through the deep restructuring of  
Brazil’s passenger transport services.

Multi-sided platforms1 provide interaction of  at least two 
different groups when making a transaction, for example, 
suppliers and consumers in the private remunerated individual 
transport service market. Without the platform, which has the 
purpose of  connecting both sides, this market would probably 
not exist. 

From the competitive point of  view, the evaluation is 
an indispensable task. In view of  the innovation and 
the concentration of  such markets with intense network 
externalities, there is a concern with the exponential growth 
of  anticompetitive practices, especially the increase of  the 
possibility of  collusion between the economic agents aiming 
at price fixing.

The business model developed by a company such as Uber 
operates as a platform where two types of  interdependent 
agents, in this case drivers and passengers, can interact. In 
addition, “Uber charges, from each ride made by partner drivers, 
a fee without dividing costs related to the vehicle used in the 
provision of  remunerated individual passenger transportation 
services”2. 

Sharing-economy companies also require centralized 
coordination. However, the control to be exercised on an 
innovative platform within a multi-sided market may vary in 
different degrees3. Uber operates in a manner that exerts a 
high level of  centralized control of  the suppliers that use it, 
unlike other platforms that essentially connect suppliers and 
consumers, exercising reduced control.

Thus, Uber’s operation distinguishes itself  from platforms 
inserted in multi-sided markets, such as Airbnb and eBay, 
by establishing the price of  the service or product offered, 
controlling the forms of  payment through the platform, 
maintaining features that allow consumers to opine on 
the service or product offered, and establishing minimum 
requirements for the service or product offered4.

In view of  the high control exercised by the Uber platform with 
its suppliers, since its business model has its own characteristics 
that tend to coordinate their partner drivers’ performance, 
questioning the possible practice that restrict competition is 
pertinent5. Such inquiries are basically related to how the Uber 
platform coordinates this operation. 

UBER: COLLUSION, OR 
UNILATERAL CONDUCT?
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For the analysis, the fact that Uber establishes the price for the 
remunerated private passenger transport service provided by 
partner drivers is especially noteworthy, which would restrict 
competition between them as to the variable price. Although it 
is merely a recommendation made by Uber, even if  they charge 
a price lower than established by the platform for each trip, the 
drivers have no incentive to do so6. Consequently, there is a 
uniformity of  prices.

Actually, the approach of  this article will occur in two phases: 
definition of  conduct, in other words, categorize Uber’s 
business model in a few competition violations described in 
Article 36 of  the Brazilian Competition Defense Law (hub and 
spoke cartel, influence on the adoption of  uniform business 
conduct, or resale price maintenance); and then, define which 
analysis rule is used, whether rule of  reason or unlawful per se. 
We’ll then move on to the analysis of  Uber’s behavior in view 
of  the existing legal provision. 

2.	 Possible practices restrictive to competition: hub and 
spoke cartels, influence to the adoption of  uniform 
business conduct and resale price maintenance

Cartelization is essentially characterized as a type of  horizontal 
conduct, in other words, an agreement among competitors. 
However, there are situations in which 
a cartel can also assume a vertical 
nature, in which the so-called hub and 
spoke cartels are included. In these 
situations, there is at least one facilitator 
who acts to allow communication 
between competitors; this is the case 
of  a distributor that facilitates the 
cartelization of  retailers7.

Thus, the hub and spoke cartel is 
characterized by the convergence of  
interests between direct competitors who operate in the same 
relevant market and the facilitator, which can be defined as an 
individual or legal entity, albeit not operating in the affected 
market, it “assists in the forming and/or organization of  the 
cartel, allowing it to easily achieve its goals (real or potential)”8. 

There are also certain referential or cartel-like behaviors that 
generate doubt regarding its scope as anticompetitive conduct, 
such as the influence of  adopting uniform business conduct, 
which denotes a coordinated action of  economic agents 
resulting from the agent’s own initiative, without the exchange 
of  sensitive information between direct competitors, in other 
words, without the intent of  coordinated action. This is the 
case of  trade unions or associations, before the Legislative 
or Executive Power for the approval of  rules with restrictive 
effects to competition, which influence barriers to the entry of  
competitors.

The unilateral conduct of  influencing the adoption of  uniform 
business conduct is established with the presence of  an 
agent who influences others to adopt commercially identical 
strategies, which have a vertical nature9.

Thus, the hub and spoke cartels and the practice of  influencing 
the adoption of  a uniform business conduct substantially 
distinguish themselves by the existence of  an agreement and by 
the exchange of  competitively sensitive information between 
the agents, which are indispensable elements to characterize 
hub and spoke cartels, and not to induce uniform business 
conducts.

On the other hand, resale price maintenance (RPM) consists 
of  a type of  vertical restriction “established between economic 
agents that are part of  a productive chain at different stages, in 
order to fix resale prices of  products or services”10. 

RPM is based on a series of  “uniform conditions imposed or 
suggested by the producer for the sale of  a certain product. 
He/She may standardize the maximum or minimum resale price, 
split territories or any other form of  eliminating competition 
among his/her distributors”11. Thus, when economic agents 
fix resale prices, many have the goal, among other issues, to 
facilitate the monitoring of  collusive conducts and unilaterally 
increase market power. 

Therefore, the RPM conduct is 
characterized, in a traditional market, 
when producers establish, by means 
of  contract, the price to be practiced 
by distributors/dealers, which may be 
abusive and limit competition among 
these economic agents. Moreover, the 
practice must also be assessed from 
the point of  view of  its economic 
rationality and the positive and negative 
effects it may generate on competition.

Thus, possible efficiencies can be observed as a result of  
resale price maintenance, such as for example: i) inducing 
the elimination of  double marginalization with the fixing of  
the maximum resale price12; ii) promoting pre-sale services 
resulting from the elimination of  the free ride effect13 by fixing 
a minimum resale price; iii) preserving the image or product; 
iv) increasing competition among brands; v) incentive of  new 
competitors to enter the distribution market.

As to the competitive analysis methodology of  such conducts 
by the antitrust agency, cartels have been defined as competitive 
tort, analyzed under per se rule14. In this sense, the influence to 
the adoption of  a uniform business conduct, when practiced 
by an agent, whose backdrop purpose of  conduct is collusion, 
must be analyzed by the per se rule. On the other hand, regarding 
a unilateral conduct, without presenting this type of  agreement 
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viability nature between competitors, the conduct must be 
analyzed by the rule of  reason15. 

In the same sense, resale price maintenance can be considered 
as unlawful when analyzed under rule of  reason16 17, where 
establishing vertical restrictions based on the imposition of  
minimum resale prices or margins will not be unlawful where it 
is possible to alternatively demonstrate specific efficiencies to 
the conduct in question that, “(i) cannot be produced by any 
other vertical agreement or less suspicious distinct means, (ii) 
clearly exceed, under the conditions of  the market in question, 
the risks to competition created by the conduct, and (iii) result 
in a proven benefit to consumers”18. Thus, the object of  
conduct is not, in itself, the limitation of  competition.

3.	 The Uber Case

3.1	 Hub and Spoke Cartel

The analysis must be initiated by the nature of  the fare values 
imposed on partner drivers and collected from passengers. Can 
the conduct of  centralizing decisions of  the form of  operation 
and even determine prices to be charged by all drivers – leading 
them to a parallelism of  conduct – be characterized as hub and 
spoke cartelization? 

In the case investigated by the Superintendence-General of  
CADE, it was not possible to envisage the practice of  hub 
and spoke cartelization by Uber, because there is no company 
action that allows communication between partner drivers. 
There is no action between Uber, as a cartel facilitator, and the 
competing agents, with the intent of  coordinated operation. 

Additionally, each driver’s acceptance of  the conditions 
established by Uber constitutes a relationship with a merely 
contractual purpose and not of  collusion or agreement 
between them. There is no perception of  the willingness of  
fixing prices or manipulating the market19, nor with the purpose 
of  centralized collusion at Uber. The possible uniformity of  
conduct, relative to prices, originates from the Uber business 
model. Furthermore, the increase of  partner drivers makes any 
type of  coordination among them more difficult, because in 
pulverized markets, cartelization is more difficult20. 

Thus, the fundamental requirement for any type of  
cartelization is not established, because there is no agreement 
to fix prices, to control supply, split up the market, or defraud 
public bidding, as provided in subitem I, §3, of  Federal Law 
No. 12.529/2011. 

3.2	 Resale Price Maintenance – RPM 

CADE’s case law on RPM affirms that in order to define the 
lawfulness or unlawfulness of  the conduct it is necessary to 

address three important issues: “(a) the role of  the coercive 
mechanisms to demonstrate RPM; (b) the assessment of  this 
conduct’s efficiency; and (c) the existence and non-existence of  
associated anticompetitive risk”. 

Uber, in its defense, argued that it merely offers a technological 
solution that integrates drivers and users who search for a 
mobility alternative, and thus, doesn’t act a supplier of  the 
services provided by the partner drivers. 

The first argument that detracts from the formal characterization 
of  RPM is exactly this one. Uber is not in a supplier and 
distributor relationship with its partner drivers. This is not 
a resale operation. The service provided by Uber is not of  
transportation, but of  technology, whose main objective is to 
connect the demand and supply of  private passenger transport 
services. 

RPM conduct is based on the assumption that suppliers fix the 
prices of  their products and services that their distributors, via 
contract, shall practice. Therefore, Uber cannot fix the price 
of  a service that it does not offer. What would the price of  
fares stipulated by Uber be? It would only be the basis to 
calculate the remuneration (commission) that Uber is willing 
to receive in order to make the connection between demand 
and supply. As mentioned earlier, Uber retains a percentage 
of  the value of  each fare. This percentage must necessarily be 
levied on “something” and therefore, it is this “something” 
that determines the final value of  the TNC revenue. This is the 
reason why Uber stipulates the formula for calculating fares, 
which is the amount for which Uber is willing to provide its 
technology services.

Furthermore, there were no other requirements characterizing 
unlawfulness such as, i) the non-existence of  coercion to 
practice suggested prices; and ii) the Uber model does not 
contain the characteristic of  facilitating collusion among the 
“resellers”. 

3.3	 Inducement of  uniform business conduct 

Finally, as to the influence to adopt a uniform business conduct, 
it can be concluded from its formal configuration, since the 
platform defines the prices to be charged for each ride, among 
other rules. 

However, despite the referred formal classification 
corresponding to the description of  the legal type, the 
competitive unlawfulness was not consummated, in view of  the 
absence of  negative net effects to the economic order. 

Under the rule of  reason, the burden of  proof  belongs to 
the antitrust authority, which must demonstrate that such a 
conduct generated losses to the competition. In this specific 
case, CADE not only failed to demonstrate the negative net 
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effect, but also verified the opposite. Uber’s entry in the market 
provided several benefits to consumers, such as better quality 
of  services, greater offer of  such services and lower prices.

According to a recent study of  CADE’s Department of  
Economic Studies (DEE)21, in 590 Brazilian municipalities, from 
2014 to 2016, Uber was not able to set the fare prices of  taxicab 
applications. The study pointed out that, “initially, Uber’s entry 
in a municipality may have a huge effect, substantially reducing 
the number of  taxicab rides, but over time, a gradual recovery 
of  the number of  the incumbent sector’s rides takes place. 
Furthermore, it was also suggested that the “incumbent sector 
reacted by granting discounts to fares after a longer period to 
observe such a reaction”.22 

As to Uber’s entry in the market, the study also concluded that, 
“in addition to generating benefits to consumers and encourage 
the entry of  new suppliers in the individual remunerated 
transport market, such innovations have solved certain market 
failures that are present in this sector, making the current 
regulation of  taxi services outdated”.

Competition regarding variable prices from a passenger’s point 
of  view has become more intense since the emergence of  
applications such as VAH23, which compares values charged 
between the available transportation applications for a certain 
ride at that time.

Uber also provides freedom to all of  its users, both partner 
drivers as well as passengers, which can be simultaneously 

registered in more than one competing TNC application. 
Therefore, the model adopted by Uber is characterized as multi-
homing, which reduces the possibility of  an eventual market 
power exercise24. Therefore, the current arrangement of  this 
type of  market allows passengers who use Uber to choose the 
TNC they find more convenient among those available.

In short, the fact that the TNCs such as Uber set the prices 
to be charged by their partner drivers might demonstrate the 
practice of  anticompetitive conduct to influence the adoption 
of  uniform business conduct. However, except for that, the 
presence of  this business model in the market has provided 
benefits to consumers. In addition, even the implications of  
price multiplier by Uber, are not able to rule out the benefits 
of  the competition that exists between the TNCs, permitted 
because of  the adoption of  the multi-homing model. Thus, 
the possible influence to the adoption of  a uniform business 
conduct practice by Uber and by other TNCs does not 
demonstrate a violation of  the economic order, pursuant 
to Article 36 of  Federal Law No. 12.529/2011, through the 
positive analysis of  the effects of  its entry in the innovative 
market from different sides. This was precisely the conclusion 
reached by the CADE Superintendence-General’s NT in this 
case. n

Alexandre Cordeiro Macedo is the Superintendent-General of  Brazil’s 
antitrust regulator CADE. The views expressed in this article are 
personal to the author.
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